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ISSUES PRESENTED FOR REVIEW 

I. Whether thè trial court incorrectly charged thè jury with 
respect to thè defense of good faith and probable cause in an action 
under Title 42, United States Code, Section 1983, by instructing thè 
jury that if thè defendant officers held a reasonable good faith belief 
that their actions were lawful, they would have a defense, rather than 
by requiring thè officers to prove that they had probable cause under 
constitutional standards in order to establish their defense. 

II. Whether thè trial court incorrectly charged thè jury with 
regard to whether a search is constitutional under Fourth Amendment 
standards, where thè court did not require thè jury to find that thè 
search was based on probable cause in order to conclude that it was 
"reasonable" and therefore constitutional. 




STATEMENT OF THE CASE 


Appellant filed suit in thè District Court for thè District of 
Connecticut, under Title 42, United States Code, Section 1983, against 
two named police officers of thè City of New Haven. Jurisdiction of thè 
court was invoked under Title 28, United States Code, Section 1343(3). 
Appellant alleged that her civil rights had been violated by an unconsti- 
tutional search of her home by thè defendants. The case was tried to 
thè jury before thè Honorable Jon O. Newman, District Judge. The trial 
was concluded on May 16, 1974, and thè jury found for thè defendants. 
Judgment was entered for thè defenda.its on May 17, 1974. 

Appellant appeals fronn final judgment entered against her, on thè 
basis of thè instructions of thè trial court to thè jury. Notice of appeal 
was filed on June 14, 1974. 













STATEMENT OF FACTS 


A. Plaintiff’s Evidence 

At trial, thè plaintiff testified that for many years she had been 
thè owner of a two-family house at 671 Winchester Avenue in New Haven, 
where she resided on thè first floor with her husband and four children. 

She testified that when she arose from bed on thè morning of July 7, 

1971, her daughter informed her that police officers had broken into thè 
house during thè night while thè family slept. She testified that she 
observed thè back door of thè apartment to have been knocked loose on 
its hinges in such a way that it would not fully dose. She testified that 
she immediately reported thè incident to thè New Haven Police Depart¬ 
ment, which conducted an investigation but provided no explanation or com- 
pensation for thè damage to thè door. 

The plaintiff s husband, a metal worker, testified that he removed 
thè door from its hinges and repaired it before going to work on July 7. 

Gwendolyn McEachern, thè plaintiff s eldest child, testified that 
she had spent most of thè night of July 6-7, 1971, in her bedroom talk- 
ing to friends on thè telephone. She testified that she ended her last 
telephonc conversation arovind 4:00 A. M. on July 7 and that very shortly 
thereafter she hcard a loud noise at thè back door. She said a group of 
men entered thè apartment and, aided by a flashlight, looked into some 
of thè darkened rooms. She testified she overheard conversation to thè 
effcct that they must have entered thè wrong house, 2 .nd that they 
thcreupon dcparted. She testified that she went to a window and 


observed several police cars parked in thè Street. She said thè officers 
had not knocked or otherwise announced themselves before entering thè 
family's apartment. She said she returned to bed and told her mother 
of thè incident in thè morning. 

The plaintiff and all thè members of her household testified that 
they had had no previous difficulty with thè police. 

B» Defendants* Evide nce 

The defendants testified that, sometime between 3:00 A. M. and 
5:00 A.M. on July 7, 1971, they had received a telephone cali from a 
police informant who had provided one of them with information concern- 
ing narcotics law violations on eleven previous occasions. They testified 
that all of thè informant's eleven previous tips had resulted in arrests. 
They testified that they immediatcly met personally with thè informant, 
who stated that two brothers named Jones had just received a narcotics 
shipment, had taken it to their home, and were planning to remove thè 
drugs shortly after dawn to another location in thè city for "cutting" and 
distribution to sellers. They testified that thè informant pointed out 
thè plaintiff's house as being thè residence of thè Jones brothers. 

The defendants testified that thè house at 671 Winchester Avenue 
appeared to be dark. They said they went to thè back door, knocked, 
and announced that they were police officers. They testified they heaid 
a noise inside thè house, which they were unable to identify, and there- 
upon broke open thè door and entered thè kitchen area of thè home. 

They testified that they heard thè voice of a young woman asking who 





was there. They said they asked her whether thè Jones brothers lived 
there and that she told them thè Jones brothers lived across thè Street 
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at 657 Winchester Avenue. They testified that they immediately left thè 
apartment, without going beyond thè kitchen and without ever meeting thè 
woman to vvhom they had spoken. They testified that they went directly 
across thè Street, broke open thè rear door to 657 Winchester Avenue, 
searched thè premises and seized narcotica but made no arresta. 

The defendants testified that they had entered both homes without 
search or arrest warrants because they feared thè Jones brothers might 
leave thè house before a warrant could be obtained. 

C, Charge to thè Jury 

At thè conclusion of thè evidence, counsel addressed thè Court 
with regard to instructions to thè jury. The Court indicated that it 
intended to charge thè ju.y that thè officers would have a defense "if 
they actcd with thè subjective good faith that in their own minds they 
were in good faith, and if objectively they had a belief in thè validity of 
what they were doing, that is to say, thè lawfulness of what they were 
doing, and if that belief objectively was a reasonable one. ” (A. 35) 

Counsel for thè plaintiff-appellant objected, stating, "For thè record, I 
would like to say that to thè extent which your Honor's decision does 
not follow thè Joseph versus Rowlen case, I would object to thè 
(intcrrupted by thè Court. )1 (A. 35) The Court stated that there was 

The case of Joseph v. Rowlen. 402 F.2d 367 (7 Cir. 1968) is dis- 
cussed in thè Argumcnt herein. BricHy, thè case stands for thè propo- 
sition that thè officers must prove thè cxistcnce of probable cause in thè 
constitutional scnse to cstablish their defense. 

i 
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no question it would not follow that case for thè reason that it felt 
obliged to follow thè language of this Court in Bivens v. Six Unknown 
Named Agente , 456 F. 2d 1339 (1972). (A. 35-36) Earlier in thè colloquy, 

thè Court had indicated that it had thought thè Supreme Court decision in 
Pierson v. Ray , 386 U.S. 547 (1966), held that thè only issue was whether 
thè constitutional violation had been committed, and that good faith in that 
case referred to thè officer's belief in thè constitutionality of a statuto. 
However, thè Court notcd that thè Bivens decision by this Court stated 
that a standard less stringcnt than thè constitutional standard would be a 
defcnse to a policc officer's liability. The Court stated that it was 
"troubled by that" but was "obliged to follow it. " (A. 21-22) The 

Court's charge on thè points argued herein is at pp. 47-58 of thè 
Appcndix. 

Following thè charge to thè jury, counsel for thè plaintiff-appellant 
exceptcd to thè Court's instructions wùh regard to thè standard of defense 
available to thè officcrs. (A. 60-61) The Docket Sheet is in error in 
noting that no exception to thè charge was taken by thè plaintiff. (A. 10) 
Although counsel originally stated he was not excepting to thè charge, 
this was corrected in further colloquy with thè Court. 


ARGUMENT 

I. THE COURT BELOW INCORRECTLY CHARGED THE JURY THAT 

THE OFFICERS COULD ESTABLISH A DEFENSE TO THEIR ACTIONS 
BY PROVING THAT THEY HAD A REASONABLE GOO*: FAITH BELIEF 
THAT THEIR ACTIONS WERE LAWFUL, RATHER THAN REQUIRING 
THE OFFICERS TO PROVE THAT THEY HAD PROBABLE CAUSE FOR 
THE SEARCH THEY CONDUCTED, AS DETERMINED BY CONSTITU- 
TIONAL STANDARDS. 

A. The Previous Decision Of This Court in Bivens v. Six Unknown 
Named Agents, 456 F. 2d 1339 (1972), Is Not A Correct State¬ 
ment Of The Law With Regard To The Defense Of Good Faith 
And Probable Cause To An Action Under Title 42, United States 
Code, Section 1983, For A Violation Of Civil Rights . 1 

Follo.ving remand from thè Supreme Court, Bivens v. Six 

Unknown Fed. Narcotics Agents, 403 U. S. 388 (1970), this Court con- 

sidered thè question of whether federai law enforcement agents were 

immune from suit for Fourth Amendment violations. After deciding that 

such officers bave no such immunity, thè Court went on to discuss thè 

defense available to such officers of "good faith and probable cause" for 

their actions. 

The discussion of this point in thè Bivens opinion is dictum and 
thè issue was not maturely before thè Court. All that thè Court needed 
to decide in Bivens was that thè federai agents did not have immunity. 


1. Title 42, United States Code, Section 1983 provides: 

Every person who, under color of any statute, ordinance, regulation, 
custom, or usage, of any State or Territory, subjects, or causes to be 
subjected, any Citizen of thè United States or other person within thè 
jurisdiction thereof to thè deprivation of any rights, privileges, or 
immunities secured by thè Constitution and laws, shall be liable to thè 
party injured in an action at law, suit in equity, or other proper proceed- 
ing for redress. 
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The question of any defenses which such officers might bave would have 

been better left to thè district court during a trial on thè merits, or to 

a subsequent appellate consideration. Thus thè statements made in 

Bivens, as dictum, with regard to thè definition of thè "good faith and 

probable cause" defense are not controlling in this case. Appellant 

therefore requests that thè opinion in Bivens be reconsidered and that thè 

content of thè "good faith and probable cause" defense be redefined in 

light of thè principles argued in this brief. 

In Bivens . this Court stated that in order to establish a defense 

an officer need not establish that he had probable cause in thè constitu- 

tional sense, but must merely prove that he in good faith believed that 

his actions were lawful and that this belief on his part was a reasonable 

belief. 456 F.2d at 1348. Appellant contends that this formulation is an 

incorrect statement of thè law, and that to establish a defense an officer 

must prove that he had "good faith and probable cause, " defining probable 

cause under applicable constitutional standards. 

Decisions Of The United States Supreme Court Require That 
An Officer Prove That He Had Probable Cause Under Constitu¬ 
tional Standards To Establish A Defense To A Civil Rights Action 
Alleging Piegai Arrest Or Illegal Search And Seizure . 

An analysis of thè "good faith and probable cause" defense must 

begin with thè case of Pierson v. Ray. 386 U. S. 547 (1966). In that 


1 . The Court treated thè standards applicable to federai and state 
officers as thè same. Appellant agrees with this result and concludes 
that it is mandated by thè fact that both must submit to constitutional 
principles when their actions are reviewed by thè courts. 
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case, an integrated group of clergymen had been arrested in a segregated 
bus terminal in Mississippi for breach of thè peace. The statute under 
which they were arrested was subsequently declared unconstitutional, A 
dam gr action was filed under Title 42, U.S. C. §1983 against thè arrest- 
ing officers. 

In discussing thè question of whether thè officers were immune 
from suit, thè Court held that they had a defense if they acted with good 
faith and probable cause in making thè arrest. The Court stated: 

We hold that thè defense of good faith and probable 
cause, which thè Court of Appeals found available to thè 
officers in thè common-law action for false arrest and 
imprisonment, is also available to them in thè action under 
§1983. This holding does not, however, mean that thè 
count based thereon should be dismissed. The Court of 
Appeals ordered dismissal of thè common-law count on thè 
theory that thè police officers were not required to predict 
our decision in Thomas v. Mississippi , 380 U.S. 524. We 
agree that a police officer is not charged with predicting 
thè future course of constitutional law. But thè petitioners 
in this case did not simply argue that they were arrested 
under a statute later held iinconstitutional. They claimed 
and attempted to prove that thè police officers arrested them 
solely for attempting to use thè "White Only" waiting room, 
that no crowd was present, and that no one threatened 
violence or seemed about to cause a disturbance. The 
officers did not defend on thè theory that they believed in 
good faith that it was constitutional to arrest thè ministers 
solely for using thè waiting room, Rather, they claimed 
and attempted to prove that they did not arrest thè ministers 
for thè purpose of prescrving thè custom of segregation in 
Mississippi, but solely for thè purpose of preventing violence. 

They testified, in contradiction to thè ministers, that a 
crowd gathered and that imminent violence was likely. If 
thè jury believed thè testimony of thè officers and disbelieved 
that of thè ministers, and if thè jury found that thè officers 
reasonably believed in good faith that thè arrest was constitu¬ 
tional, then a verdict for thè officers would follow even though 
thè arrest was in fact unconstitutional. Id. , at 557. 
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This lengthy quotation, or various parts of it, bave been quoted in a 
variety of decisions since Pierson, and it is thè starting point of any 
analysis of thè defense. Appellant argues that it is clear that thè 
Supreme Court was holding that in order to make thè defense, a police 
officer must have probable cause, in thè constitutional sense, for an 
arrest or search. 

In thè Pierson case, there were two questions presented by thè 
arrest. The first was thè constitutional validity of thè statute. On this 
subject, thè Court held that if thè officers had "believed in good faith 
that thè arrest was constitutional" they would not have been required to 
predict thè future course of constitutional law. The second question was 
whether there was probable cause to arrest for breach of peace, i. e. , 
whethcr violence was threatened at thè time thè arrest was made. This 
question would be decided by whether or not "thè jury bcl’eved thè testi- 
mony of thè officers and disbelieved that of thè ministers." These two 
questions were thè content of thè "good faith and probab’e cause" defense. 

Appellant submits that it is a mistake to read thè opinion as 
though thè Court were saying that if thè officers in good faith believed 
they had probable cause for thè arrest, then they had a defense. There 
is nothing in thè opinion to support this conclusion. In thè factual 
situation in Pierson thè relevance of thè officers' good faith was to their 
belief in thè constitutionality of thè statute. The question of probable 
cause was one of fact to be dccided on thè basis of whether thè jury 
believed thè officers' testimony that violence was threatened. The Court 
made it clear that thè jury would have to find both thè element of 
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probable cause (by disbelieving thè ministers) and thè element of good 
faith (in thè officers' belief in thè constitutionality o£ thè statute) to find 
for thè defendants. 

In Pierson thè factual situation was such that it would have been 
impossible for thè officers to have a reasonable good faith belief that 
they had probable cause if in fact they did not. The testimony was in 
Sharp conflict on whether there was a crowd present at thè station or 
not. The ministers testified there was no crowd; thè officers, that 25 to 
30 people were present who were in a very dissatisfied and ugly mood. 

Clearly thè jury had to believe one side or thè other, and if they 
believed thè officers, then assuming thè statute to be constitutional, there 
was probable cause for thè arrest. Under thè facts of thè cas#*, it 
would have made no sense at all to charge thè jury that thè officers might 
have reasonably believed thè arrest to be lawful even if thè jury believed 
thè ministers and found no probable cause in thè constitutional sense. 
Therelore, thè reading of Pierson given by this Court in Bivens has no 
basis In thè factual situation of that case. 

Additional support for thè proposition that thè Supreme Court 
intendcd constitutional probable cause to stand as thè defense in Pierson 
may be gathered from thè earlier decision of thè Court in Henry v. 

United States . 361 U.S. 98 (1959). That case involved an application of 
thè exclusionary rule, but thè Court made clear that thè standard of 
probable cause is thè same whether applied to thè evidencc against a 
defendant in a criminal case, or whether used to judge thè actions of 


thè officers who made a 


search. The Court explained: 
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Evidence required to establish quilt is not necessary. 
Brinegar v, United States, 338 U. S. 160; Draper v. United 
States , 358 U, S. 307. On thè other hand, good faith on thè 
part of thè arresting officers is not enough. Probable cause 
exists if thè facts and circumstances known to thè officer 
warrant a prudent man in believing that thè offense has been 
committed. Stacey v. Emery , 97 U.S, 642, 645. And see 
Director General v. Kastenbaum , 263 U.S. 25, 28; United States 
V. Di Re , [332 U.S. 581], at 592; Giordenello v. United States , 
[357 U.S, 480], at 486. It is impor*^ant, we think, that this 
requircment be strictly enforced, for thè standard set by thè 
Constitution protects both thè officer and thè Citizen. K thè 
officer acts with probable cause, he is protected even though 
it turns out that thè Citizen is innocent. Carroll v. United 
States , 267 U.S, 132, 156. And while a search without a 
warrant is, within limits, permissible if incident to a lawful 
arrest, if an arrest without a warrant is to support an incidental 
search, it must be made with probable cause. Carroll v. 

United States , supra, at 155-156. This immunity of officers 
cannot fairly be enlarged without jeopardizing thè privacy or 
security of thè Citizen, (emphasis addcd) I^., at 102. 

This language makes clear that probable cause means thè same thing for 

thè police officer and for thè Citizen. The language of thè Court recog- 

nizes that it is thè probable cause standard which strikes thè appropriate 

balance between protecting thè privacy of thè Citizen and protecting thè 

integrity of thè officers' efforts at law enforcement. 

The rationale of this Court in Bivens was that a police officer 

must not be held to act at his perii in making decisione about probable 

cause bccause learned jurists bave had difficulty in defining thè rules 

that govern a determination of probable cause. Both thè opinion of thè 

Court and thè opinion of Judge Lumbard, concurring, took thè position 

that thè police officer must be givcn room in which to err with respect 

to constitutional probable cause, and that if his crror was a rcasonable 

one, as judged by a tort standard, he would bave a defense. 



Appcllant respectfully submits that this reasoning mistakes thè 
nature and thè constitutional purpose of thè probable cause deternnination. 
In Brinegar v. United States . 338 U.S. 160 (1948), thè Supreme Court 
elaborated on thè constitutional policies served by thè probable cause 
standards in terms repeatedly recited by thè Supreme Court. See, 

Draper v. United States , 358 U.S, 307, 313 (1958); Beck v. Ohio , 379 
U.S, 89, 91 (1964). The Court said that thè probabilities which have to 
be assessed in making thè determination "are not technical; they are thè 
factual and practical considerations of everyday life on which reasonable 
and prudent men, not legai technicians, act. " Brinegar v. United States , 
supra , at 175. The nature of thè determination is a common sense one. 
The Supreme Court has always characterized thè decision in this way, 
even when it is made by a magistrate on a warrant application. The 
Court concluded its opinion in Spinelli v. United States . 393 U.S, 410, 

419 (1968) by reiterating that "only thè probability, and not a prima facie 
showing, of criminal activity is thè standard of probable cause, " "that 
affidavits of probable cause are testcd by much less rigorous standards 
than those governing thè admissibility of evidence at trial," and "that 
in judging probable cause issuing magistrates are not to be confined by 
niggardly limitations or by restrictions on thè use of their common sense. 

The constitutional purpose of protecting citizens' privacy and thè 
need for effective law enforcement are both served by thè requirement of 
probable cause. In Brinegar. thè Court explained this dual fxmction of 
thè standard: 
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These long-prevailing standards seek to safeguard 
citizens from rash and unreasonable interferences with privacy 
and from unfoundcd charges of crime. '^hey also seek to give 
fair leeway for enforcing thè law in thè community's protection. 
Because many situations which confront officers in thè course 
of executing their duties are more or less ambiguous, room 
must be allowed for some mistakes on their part. But thè 
mistakes must be those of reasonable men, acting on facts 
leading sensibly to their conclusione of probability, The rule 
of probable cause is a practical, non-technical conception 
affording thè best compromise that has been found for accom- 
modating these often opposing interests. Requiring more would 
unduly hamper law enforcement. To allow less would be to 
leave law-abiding citizens at thè mercy of thè officers' whim 
or caprice. 338 U.S., at 176, 

The Bivens rule ignores thè fact that thè probable cause standard is one 
which already is a compromise between thè interests of individuai 
citizens and thè interests of law enforcement. It ignores thè fact that 
thè requirement of probable cause already gives thè police officer reasonable 
room to make mistakes. 

The fact that appellate courts may differ as to whether probable 
cause existed in a given case is beside thè point. They will also differ 
as to whether an officer's belief in thè lawfulness of his actions was 
objectively reasonable. The reasonable man standard of tort liability has 
not saved appellate courts from splitting hairs in dose cases, nor will 
thè Bivens rule protect an officer from making difficult decisions in 
situations of marginai probable cause. 

The Bivens rule, however, does allow an officer to arrest or 
scarch without probable cause without consequence if he can convince a 
jury that he reasonably believed that his action was lawful. The potential 
for abuse of citizens' rights is increascd to thè extent that police are not 


held to constitutional standards. In dose cases where it is diffiedt for 
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a policeman to make a dctermination he should be encouraged not to act 
without a warrant. The Bivens rule has thè contrary effect. By giving 
thè officer greater latitude in which to make mistakes, he is encouraged 
to arrest or search in cases of doubtful validity. 

In this regard, it must be remembered that thè Supreme Court 
"has uniformly condemned searches and seizures made without a search 
warrant, subject only to a few 'jealously and carefully drawn' exccptions. " 
Amsterdam, "Perspectives on thè Fourth Amendment, " 58 Minn. Law Rev. 
349, 358, Jan., 1974, and cases cited therein. The courts do not serve 
Fourth Amendment interests if they adopt rviles which will encourage 
officers to act if they possess no warrant and are unsure if they bave 
probable cause. 

The additional protection afforded thè officer by thè Bivens rule 
creates a hiatus between thè expectation of privacy to which thè Citizen 
is entitled under thè Fourth Amendment, and thè standard to which thè 
officer will be held when he is callcd to answer for an alleged violation 
of that privacy. In so doing it destroys thè careful balance between 
competing interests established by thè Fourth Amendment, and creates 
an area in which citizens bave no protection for their rights and officers 
bave no sanctions on their illegal actions. This hiatus is fundamentally 
inconsistent with thè commands of thè Fourth Amendment and with thè 
policy of §1983 to provide a remedy for constitutional violations. 

In Scheucr v. Rhodes . _ U. S. _, 42 LW 4543 (Aprii 17, 

1974), thè Supreme Court faccd thè question of thè possible immunity of 
thè Governor and other high executive officers of thè State of Ohio from 


16 

. suit under §1983 for thè killings at Kent State. The Court noted that 

in thè evaluation of police conduct relating to an arrest thè guìdelinc is 

"good faith and probable cause, " citing Pferson. The Court went on to 

say, "In thè case of higher officers of thè executive branch, however, 

thè inquiry is far more complex since thè range of decisions and choices-- 

whether thè formulation of policy, of legislation, of budgets, or of day-to-day 

decisions--is virtually infinite." 42 LW at 4547. The Court noted that 

high executive officers did ha ve in common with police officers thè 

frequent need to act swiftly and firmly in situations where action deferred 

would be futile, but concluded after discussion: 

In short, since thè options which a chief executive and his 
Principal subordinates must consider are far broader and 
far more subtle than those made by officials with less 
responsibility, thè range of discretion must be comparably 
broad. . . . These considerations suggest that, in varying scope, 
a qualified immunity is available to officers of thè executive 
branch of Government, thè variation dependent upon thè 
scope of discretion and responsibilities of thè office and all 
thè circumstances as they reasonably appeared at thè time of 
thè action on which liability is sought to be bascd. It is thè 
existence of reasonable grounds for thè belief formed at thè 
time and in light of all thè circumstances, coupled with 
good faith belief, that affords basis for qualified immiinity 
of executive officers for acts performed in thè course of 
officiai conduct. 42 LW at 4548. 

This decision of thè Supreme Court makes clear that thè standard 
erunciatcd by this Court in Bivens . reasonable grounds for a good faith 
belief in thè lawfulncss of actions, is appropriately applied to higher 
executive officers with grcater responsibilities and who make more subtle 
decisions than do police officers. Applying thè reasonablcness standard 
to high executive officials will not create a hiatus between citizens' cx- 


pcctations of privacy and standards of liability for officials, because such 
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high officiala do not makc arresta and searches and their decisions 
normally would not raise Fourth Amendment problema susceptible of 
analysis in terms of probable caure to arrest or search. The Court 
explicitly contrasted such persona with police officers, and thè opinion 
would suggest that there is a sliding scale between high executive officers 
with qualified immunity and police officers who are held to thè standard 
of probable cause. In Pierson. thè Court did not hold that thè police 
officers were immune from suit, and did not cven state that they had a 
qualified immunity. Rather thè good faith and probable cause considera- 
tions were characterized as a dcfense av able to officers in a §1983 case. 

This Court in Bivens specifically held that federai officers per- 
forming police duties do not warrant thè protection of thè immunity 
defense because they do not perform discretionary functions. 456 F. 2d 
at 1346. The Court discussed thè sliding scale later suggestcd by thè 
Supreme Court in Schcuer. and cited with approvai thè language of Note, 
Immunity of Prosecuting Officiala From Suit for Alleged Deprivation of 
Civil Rights, 40 Temp. L. Q. 244, 250 (1967), that, "The tendency to 
hold a pubiic officiai accountable appears to increase as thè discretionary 
scope of his duties decrease (sic). Hence, police officiala, whose job 
is to enforce thè law, are not given immunity. " 

Appcllant submits that this Court's opinion in Bivens correctly 
apprcciatcs thè differences between police officers and high executive 
officiala who exercise discretion, but incorrectly delineated thè defense 
available to police officers. If a reasonableness standard is appropriate 
for high executive officers, then it is clear that a stricter test must be 







applied to police officers at thè lower end of thè scale. That test must 
be thè constitutional standard of probable cause for arresta and searches. 
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C. The Defcnse Accorded The Officers By The Court's Charge 
Below Is An Anomoly In That It Provides Innocent Persons 
Less Protcction For Their Constitutional Rights Than That 
Accorded To Possibly Guilty Persons In Criminal Actions. 

The rights of criminal defendants whose constitutional rights bave 

been violated are protected by thè exclusionary rule. In a case involving 

an unconstitutional search and seizure, it is often thè case that thè 

defcndant is certainly guilty of thè crime with which he is charged, 

P^J'flcularly if it is a possessory offense, Nonetheless, he is allowcd to 

8® free when thè criticai evidence against him is suppressed under thè 

exclusionary rule. 

In applying thè exclusionary rule, thè Courts are of course 
govcrned by considerations of probable cause. "Good faith on thè part of 
thè arresting officers is not enough. " Henry v. United States , supra . at 
102, cited in Deck v. Ohio , supra . at 229. 

When thè police break into an innocent person's home and conduct 
an illegal search, no evidence is seized, no prosecution is commenccd 
and thè exclusionary rule never comes into play. Such a person has only 
thè remcdy of a damage action and such complaint procedures as police 
departments themselves provide to redress thè damage done to him. Such 
a person certainly ought to bave a right lo expect thè same constitutional 
standards to be applied in judging thè poHce action as would be applied in 
supprcssing evidence or dismissing a case against a criminal defcndant 

who had actually been found in possession of contraband or evidence of 
criminal activity. 
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When our courts hav<* for one reason or another not applied thè 
exclusionary rule to a criminal defendant, they bave traditionally assumed 
that thè individuai would be able to presa his rights in a damage action. 
People V. Defore. 242 N.Y. 13, 150 N. E. 585 (N.Y. Ct. of Appeals 1926) 

Ì8 thè often cited case in which Justice Cardozo refused to adopt thè 
exclusionary rule as state law in New York and refused to hold that, "The 
criminal is to go free because thè constable has blundered. " 150 N. E. at 

587. Justice Cardozo noted that it was an undisputcd conseqtience of thè 
illegal search in that case that thè officer might have been sucd for 
damages. 150 N. E. at 586-587. 

In thè recent Supreme Court case of United States v. Calandra. 

■ U. S. » 94 S. Ct. _, 38 L Ed 2d 561 (1974), thè Court 

refused to allow a grand jury witness to invoke thè exclusionary rule to 
his benefit. The Court noted, however, that he would not necessarily 
be left remediless in thè face of an \inlawful search and seizurc and 
might pursue a damage action. 38 L Ed 2d at 575, fn. 10. 

When thè exclusionary rule is not available to criminal defend- 
ants, or more tellingly, when no criminal prosecution has even been 
commenced against an innocent victim of an illegal search, thè civil 
remedy available to such a person ought to impose thè same standards 
on policc conduct that are constitutionally required In cascs falling under 

thè exclusionary rule. That is not thè result of thè charge of thè Court 
bclow. 

The charge in this case and thè opinion of this Court in Rivens 
do noi requlrc Ihat thè officer's conduct be measured a 


gainst thè standard 






of probable cause, but rather against thè lesser standard of reasonable 

good faith belief in thè lawfulness of one's actions. This rule suggests 

that thè constitutional rights of innocent victims of police misconduct are 

less worthy of protection that thè rights of criminal defendants found in 

IJbssession of incriminating evidence. The disparity between thè two 

standards can bave no basis in law or policy, and thè resultant discrim- 

ination against-thè rights of such innocent victims, if baldly statcd, would 

certainly be shocking to our citizenry. 

The Reasonable Good Faith Belief Standard As A Dcfcnse Tn 
ÌL?83 Actions Is Not Required For The Protection O f 
Officers. ~ ~~ --— 


It would appear that thè reason for thè disparity between thè 
standard of probable cause in exclusionary rule determinations and thè 
standard of reasonable good faith belief in civil actions implicit in thè 
Bivens rule, lies in thè apprchension of thè "unfairness" of holding police 
officers personally liable for making wrong decisions in dose questions 
of probable cause. This Court stated^ in Divens that thè "police officer 
must not be held to act at his perii" in such situations, and is entitled 
to thè "protection" of thè reasonableness standard. 456 F. 2d at 1348. 

This is a policy argument based on weighing thè competing 
interests of thè protection of individuai police officers against thè consti- 
tutional rights of citizens. Courts do not reach this specific issue in 
exclusionary rule cases, because although thè defendant is allowed to go 
free, no sanction is applied directly against thè officer. However, as 
argued above, thè exclusionary rule decisions of thè Supreme Court do 
make clear that it is thè standard of probable cause which strikes thè 
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necessary balance between thè interests of effective law enforcement 
and protection of citizens' rights. 

Appellant respectfully submits that this policy argument was not 
fully explored in this Court's decision in Bivens. and that thè conclusion 
reached was incorrect. In this respect, it is worth repeating that thè 
statcments of thè Court in this regard in Bivens were dictum and thè 
issue was not properly before thè Court. 

This Court in Bivens appeared to assume that adherence to thè 
probable cause standard would result in thè personal exposure of thè 
officer to thè payment of judgments in money damages. That is not 
necessarily thè case. The risk that an officer will mistakenly violate 
a citizen's rights although acting in good faith is certainly an insu?-able 
risk. Although decisions of thè Supreme Court and thè mandate of thè 
Eleventh Amendment make clear that municipalities and statcs may not be 
sued directly under §1983, it does not follow that they may not purchase 
insurance to pay judgments in cases against police officers. Indeed, 
many municipalities bave such insurance contraets which protect individuai 
officers from thè risk that their personal finances will be threatened by 
liabilities arising from their officiai duties. Certainly to thè extent that 
a rule of law holding officers liable unless they could establish that their 
actions were founded in probable cause would increase thè danger of judgments 
against them, one might expect individuai police officers and their unions 
to insist that thè protection of insurance coverage be provided as a 
condition of their employmcnt contraets. 

Therefore, thè balance is not really between thè danger to 
officers' personal finances and thè protection of citizens' constitutional 






rights. The balance is really between thè cost of thè impairment of thè 
protection of constitutional rights and thè cost of providing insurance to 
pay judgments against police officers when they do violate citizens' rights. 
The possibility of insurance coverage to protect individuai officers is a 
social alternative which thè courts must consider in weighing thè competing 
interests at stake in thè question at hand. Appellant submits that taking 
into account thè alternative of insurance coverage, thè Court is not really 
confronted with a difficult decision in striking a balance between constitu¬ 
tional rights on thè one hand and thè cost of thè insurance on thè other. 

Of course, it is not within thè province of thè courts to insist 
that police departments or municipalities provide such insurance coverage 
for their officers. Nor. however, is it thè proper function of thè courts 
to distort constitutional principles because of thè failure of others to pro¬ 
vide such coverage. 

There is no insurance which citizens may purchase to safeguard 

their constitutional rights. That insurance must be provided by thè courts' 

insistence on a strict adherence to thè standard of probable cause for 

arrests and searches and seizures. Appellant submits that thè courts 

must enforce these rights, relying on executive departments to insure thè 

protection of thè appropriate interests of police officers who violate these 
rights. 

Application of probable cause standards in civil cases wiJl not 
interfere with effective law cnforcement any more than thè use of these 
standards does in criminal cases. Appellant contende that insofar as a 
rcquiremcnt of actual probable cause for a defense against a suit for un- 
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lawful search would deter police officers from acting in situations present- 
ing dose questiona of thè existence of probable cause, it is salutary and 
serves thè interests of protecting Fourth Amendment rights. In such 
situations, officers should not act on their own and should seek thè ratifi- 
cation of thè judgment of an impartial magistrate before searching. 

In some situations that may result in inaction which allows guilty 
persona to «scape detection and punishment, but thè same is true for thè 
standards thè police are to follow under decisions of thè courts interpret- 
ing thè exclusionary rule. We cannot say that requiring probable cause in 
civil cases will impede law enforcement any more than requiring it in 
criminal cases does, unlcss it be said that police officers may ignore 
thè standards enunciated in exclusionary rule cases. For thè Court to 
base its decision on that footing would be cynical, to say thè least. If, 
on thè other hand, courts seriously expect police to follow constitutional 
standards as a result of thè exclusionary rule, then there is no basis for 
saying that applying thè same stand, ds in civil cases will interfere with 
effective law enforcement. 

In fact, with rcspect to law enforcement, thè policy considerations 
must be seen to be exactly thè same in criminal and civil cases. Those 
considerations diciate that thè Fourth Amendment probable cause standards 
in both cases do strike thè appropriate balance between thè social interest 
in effective law enforcement and thè interests of thè citizenry in thè 
protection of their privacy against governmental intrusions. 







The Supreme Court opinion did not consider thè immunity issue, 
since it had not been decided by this Court in its first consideration of 
thè case. Nor did thè Court explicitly discuss thè defense of good faith 
and probable cause. However, thè question which is at issue in this 
case was in effect decided by thè Supreme Court as a result of thè posi- 
tion which thè Government had pressed on thè question of whether thè 
plaintiff had a federai cause of action. 

The Government look thè position that thè plaintiff only had an 
action in tort for invasion of privacy under state law in state courts. ^ 

The argument was that then thè federai agents could defend on thè ground 
that their actions were a valid excrcise of federai power, but if they werc 
shown to bave violated thè Fourth Amendment they would lose that defense 
and stand before tlie state law as private individuals. 

In effect, that is thè result of this Court's subsequent decision 
in Bivens. The officers are not held to thè Fourth Amendment standard 
of probable cause, but are allowed to defend on thè basis of thè less 
stringent tori standard of reasonableness. The difference between this 
Court's eventual decision and thè Govcrnment's position in thè Supreme 
Court is only thè name given to thè cause of action. Agents may bc 
sucd for constitutional violations as opposed to state causes of action in 

1. The question of whether such a cause might be removcd to thè 
federai courts is not material to thè prescnt discussion. 






tort, but thè standard of proof governing their defenscs will be thè state 
tort standard, not thè constitutional probable cause standard. 


The Supreme Court soundly rejected this result when it was 
advanced by thè Government. The Government's thesis was characterized 
as resting upon "an xmduly restrictive view of thè Fourth Amendment's 
protection against \mreasonable searches and seizures by federai agents, 
a view that has consistently been rejected by this Court. " Bivens v. Six 
Unknown Fcd. Narcotics Agents. supra. at 391. The Court pointed out 
that a federai agent "possesses a far greater capacity for harm than an 
individuai trespasser, ” and that accordingly, thè Fourth Amcndment 
operates as a limitation on his power regardless of whether thè states 
would penalize thè act if cngaged in by a private Citizen. Id. , at 392. 

The Court reiterated that thè Fourth Amcndment "guarantees to citizens of 
thè United States thè absolute right to be free from unreasonable searches 
and seizures carried out by virtue of federai authority. " (emphasis added) 
1^. , at 392. The Court concluded at one point that thè federai question 
(existence vc^ non of a Fourth Amcndment violation) was "not merely a 
possxblc defense to thè state law action, but an indcpendent claim both 
necjìssary and sufficicnt to make out thè plaintiff's cause of action." ' 
(emphasis added) I^. , at 395. 

If thè jury is allowed to find for thè defendant upon concluding 
that he reasonably believed in good faith that his action was lawful, even 
though he acted without probable cause, it cannot be said that citizens' 
"absolute right" to be free from unreasonable searches and seizures will 
be protected. Nor could it be said that thè federai question would be a 
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claim "both necessary and sufficient" to make out a plaintiff's cause of 
action. Thus it is apparent that this Court's subsequent decision in Bivens 
contradicts thè constitutional principles of liability for officers enunciated 
by thè Supreme Court in its consideration of thè case. 

Although thè language cited above from thè Supreme Court decision 
in Bivens speaks to thè restraints on thè authority of federai agents, it 
cannot be argued that a lesser standard should be applied to state or 
locai policc officers. Mapp v. Ohio . 367 U. S. 643 (I960). The same con- 
siderations apply in civil suits to enforce Fourth Amendment rights as in 
exclusionary rule cases, making thè standard thè same for federai and 
state officers so as to give "to thè individuai no more than that which thè 
Constitution guarantces him, to thè police officer no less than that to 
which honest law enforcemcnt is entitled. " , at 660. This Court also 

concludcd in its decision in Bivens that thè same standards must be applied 
to federai and state officers. 456 F.2d at 1346-1347. 


Although Lower Federai Court Decisions Interpreting The Good 
Faith And Probable Cause Defcnse Have Becn Inconsistent. The 
Bctter Rule Is Tha t V/hich bisists Oii The Existonce Of Probable 
Cause As Defined By Constitutional Standards. ~ 


Decisions of lower federai courts following Pierson v. Rav . supra. 
have been divided in their dcfinition of thè good faith and probable cause 
defense. Seldom has thè issue been faced squarely, and thè discussion 
of thè poinl is complete in none of thè cases. The following is a revicw 
of thè decisions in thè various Circuits in which thè issue has been raised. 

In thè Third Circuit, thè good faitli and probable cause defcnse 
was discusscd bricfly in a footnote in Fisher v. Voi-/.. 496 F. 2d 333, 348, 
fn. 27 (1974). The issue was not fully explored, and thè exact nature of 
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thè appropriate charge was left open by thè Court, since thè issue had 
not been raised in thè trial court. The Court's opinion, however, ex- 
plicitly holds that probable cause is constitutionally required to search a 
home for a f gitive. The decision is discusued at length later in this 
opinion. Appellant submits that it is obvious from thè holding and thè 
language of thè Court in its opinion proper that a constitutional standard 
would be applicd in defining thè probable cause defense. 

In thè Fourth Circuit, thè issue was raised in Hill v. Rowland, 

474 F.2d 1374 (1973). The Court of Appeals reversed a judgment for 
thè plaintiff because thè district court had charged thè jury that they must 
find probable cause in thè constitutional sense for thè officer to make out 
his defense. The Court adopted thè reasonable belief standard. This is 
thè only decision which appellant has found upholding thè reasonable belief 
standard where thè issue was raised squarely and made a difference in thè 
result in thè case. The opinion in thè case added nothing to thè reasoning 
of this Court in Bivens , and thè appellant respectfully submits that this 
result is incorrect for thè reasons stated in this brief. 

In thè Fifth Circuit, there are two decisions which bear on thè 
issue. In Scxton v. Gibbs , 446 F. 2d 904 (1971), thè Court, per curiam, 
affirmed a decision of thè district court holding that thè probable cause 
standard must be interpreted in constitutional terms. Sexton v. Gibbs. 

327 F. Supp. 134 (N.D, Tex. 1970). The district court had followed thè 
analysis of Pierson used by thè Court in Joseph v. Rowlen . 402 F. 2d 367 
(7 Cir. 1968), and concluded: 
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Law enforccment is of paramount importance to thè public 
at large, especially in this day and time, and it should be 
that it is of cqual importance that law enforcemen^ observes 
and protects Constitutional rights as well as thè prevention 
of crime and thè apprehension of thè criminal. 327 F. Supp. 
at 142. 

In a later Fifth Circuit case, a different panel of thè Court 
«Jecided Rodripuez v. Jones. 473 F. 2d 599 (1973). The case involved a 
forcible entry into a home to search for murder suspects. The Court 
cited Pierson for thè existence of thè good faith and probable cause 
defunse, and analyzed this defunse in thè light of common law principles. 

This Court's opinion in Divens is cited at Icngth with regard to thè 
reasonable belief standard. The Court concluded that thè standard was 
thè "common law criterion of reasonableness of belief on thè part of thè 
officers. 'The privilege to makc an arrest for a criminal offense carries 
with it thè privilege to enter land in thè posscssion of another for thè 
purpose of making such an arrest, if thè person sought to be arrested is 
on thè land or if thè actor reasonably believes him to be there. (Emphasis 
supplied. ) Restatement, Second, Torts §204.'" 473 F. 2d at 605-606. 

In a Icngthy footnote, thè Court notes that there is no inconsistency 
between its opinion and thè tests of Apuilar v. Texas . 378 U. S. 108 (1964) 
g RÌncni V. United States, supra . 473 F. 2d at 605-606. ‘ Although thè 
Court States that reasonable causo was adequate, they do find that probable 
cause did exist, and set out thè evidence in thè text at some leitgth in an 
analysis which demonstratcs thè existence of probable cause in this case. 

Thus thè Rodr_Ì£^ u . ez Court, although stating that it was applying 
a reasonableness test, used that test in such a way as to make it identical 
wit 1 thè standards required by thè constitutional probable cause detcrmination. 
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Neither on its facts, nor on thè basis of thè analysis actually undertaken 
by thè Court, can thè decision be said to stand for thè proposition that 
reasonable belief is a sufficient defense in thè absence of probable cause. 

In thè Sixth Circuit, thè case of Jones v. Perrigan , 459 F. 2d 81 
(1972), involved a suit against an F. B.I. agent foi* false imprisonment and 
malicious prosecution. The district court had dismissed on thè grovmd that 
thè agent was immune from suit. The Court of Appeals reversed, following 
this Court's decision in Bivens . The citation to Bivens included thè language 
concerning thè reasonable belief defense, but that issue was not before thè 
Court in Jones and thè opinion expressed no indepcndent conclusion and 
did not discuss thè question of thè defenses available to thè officer. 

In thè Seventh Circuit, Joseph v. Rowlen . 402 F. 2d 367 (1968) 
constitutes thè leading case for thè proposition that thè probable cause 
defense must be made with refcrence to constitutional standards. The 
court held that probable cause in thè constitutional sense was required for 
thè officer to defend thè charge of an unlawful arrest. The Court recog- 
nized thè good faith and probable cause defense of Pierson and said that in 
that case "there is no suggestion that a police officer is entitled to a 
defense of good faith when he makes an arrest without a v/arrant and ' 
without probable cause." 402 F. 2d at 370. Thereforc, thè Court found 
that thè defendant would be liable unless he could prove that he had 
probable cause, i.e., "knowledge and trustworlhy Information sufficient 
to warrant a prudent man in believing that [plaintiff] Joseph had committed 
or was committing an offense. " I^. , at 369. 

A similar conclusion was reached by thè Seventh Circuit in 




Banish v. Locks, 414 F. 2d 638 (1969). In that case thè Court recog- 
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nized that good faith and probable cause is a defense to a §1983 action, 
and analyzcd thè evidence that led to an arresi for murder in thè light 
of applicable constitutional principles. 

In thè Eighth Circuit, thè issue was raised in Giordano v. Lee , 
434 F. 2d 1227 (1970). Citing Pierson , thè Court held that good faith 
and probable cause is a defense in a §1983 action. The Court did not 
even raise thè question of a "reasonable belief" interpretation of this 
defense, and held that thè probable cause determination had been properly 
submitted to thè jury by thè trial court. 

In thè Ninth Circuit, there are four decisione which bave a 
hearing on thè issue. In Beauregard v. Wingard, 362 F. 2d 9C! (1966), 
thè Court noted that "thè circumstances under which an arresi without 
probable cause gives rise to a claim under thè Civil Rights Act" were 
not yet "clearly established. ” Id . , at 903. The Court made its analysis 
in terms of constitutional probable cause, and fovind that it had existed 
in that case. 

In Notaras v. Ramon . 383 F. 2d 403 (9 Cir. 1967), thè plaintiff 

sucd for violation of his constitutional rights in that he had been detained 

\ 

for Ihirty-six hours after his arresi before any charges were lodged 
against liim. The Court specifically noted that there had been probable 
causo for thè arresi. The Districi Court had dismisscd thè case after 
trial for thè reason that he had been held no longer than reasonably 
necossary to conduci an investigalion inlo his participation in thè crime 
for which he had originally been arrcstcd (although not charged). The 









Court of Appeala did not reach that issue, for it interpreted thè Pierson 
decision to say that whenever thè officers reasonably and in good faith 
believed that their action was lawful it was a defense to a §1983 suit. 

The Court said, without any discussion, that a determination that thè 
officers reasonably hcld such a belief was "implicit” in thè District 
Court's findings. The Court engaged in no discussion at all of its in- 
terpretation of thè Pierson decision. The Court's opinion, however, is 
not so much an interpretation as it is simply a misstatement of thè 
Supreme Court's decision in Pierson . The appellant would submit that 
this decision is of doubtful validity in any case, regardless of thè 
standard used to judge thè defendants' actions. Insofar as thè Court 
did make a finding that there was probable cause for thè arresi itself, 
it is unclear due to thè brevity of thè opinion what relationship, if any, 
thè decision has to thè issues in thè present case. 

In Strutt V. Uphaus , 440 F.2d 1237 (9 Cir. 1971), thè Court 
found that an uncontradicted affidavit on a summary judgment motion 
establishcd probable cause and affirmed thè summary judgment. An 
apparent assumption of thè Court was that probable cause in thè consti- 
tutional sensc was required. 

In Williams v. Govld , 486 F. 2d 547 (9 Cir. 1973), thè case in- 
volved a search of an apartmcnt for a felon believed to be therein. The 
Court cited Joseph v. Rov/lcn , supra, but did not cite this Court's 
opinion in Bivcns in discussing thè deftnse available to thè officer. With 
regard to thè entry, thè Court concluded that thè appropriate standard by 
which to judge thè entry was whethcr thè officer had a good faitli and 
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reasonable belief that Ihere was a felon on thè premises, citing common 
law authorities. It is not obvious that this formulation incorporates all 
of thè constitutional principles of thè probable cause requirement. How- 
ever, this rule is stricter than that suggested by Bivens, for under 
Bivens thè question would have been whether thè officer reasonably 
believed that his belief that there was a felon on thè premises was 
reasonable. With regard to thè necessity of procuring a warrant, how- 
ever, thè Court did state that becausc of thè uncertainty of thè law in 
this area thè reasonable belief standard was appropriate. 

It is difficult to summarize thè Nintn Circuit cases in order to 
determine thè rule in that Circuit. Indeed, even within thè Williams 
case, two different standards are applied for different questions in thè 
case. It can only be concluded that thè decisione of thè Ninth Circuit 
^do not provide clear precedent for either rule under discussion. 

In thè Tenth Circuit, thè issue was mentioned in Valdez v. 

Black, 446 F. 2d 1071 (1971). In that case thè parties had agreed that 
any arrest or detentio’i of thè plaintiffs by defcndant state police officcrs 
had to have been on thè basis of probable cause, and tiic Court procecded 
on that premise. 

Decisions of thè district courts are also split on thè question of 
thè appropriate standard for thè defense of good faith and probable cause. 

The constitutional standard was applied in thè case of Ford v. V/oll?! , 

347 F. Supp. 1026 (E. D. Tenn. 1972). In an unlawful arrest case, thè 
Court followcd thè tests of Beck v. Ohio , supra , at 96-97, in fluding 
that thè arrcsting officer did not posscss probable c.'.uj;e, r.nd gavo 
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judgment for thè plaintiff. The Court emphasized that "good faith” was 
a defensc, but followed Pierson in finding that probable cause was also 
required. That probable cause is a high enough standard to protect a 
police officer who has not violated a Citizen*s constitutional rights is 
made clear from a reading of thè whole opinion, for thè Court found for 
thè plaintiff only after giving thè officer every consideration and "despite 
thè firm determination of this Court to afford any peace officer thè 
greatest protection from liability in effecting arresta. " 347 F. Supp. at 
1028. The fact is that probable cause is thè "greatest protection" which 
thè courts may constitutionally give to an officer. 

In United States ex rei. Smith v. lieil . 308 F. Supp. 106 3 (E. D. 

Pa. 1970), thè Court held that an arrest without probable cause subjects 
thè arresting officer to liability under §1983, "even though thè arresting 
officer acts in good faith but lacks probable cause." I^. , at 1065. In 
Grisom v. Logan , 334 F. Supp. 273 (C. D. Calif. 1971), thè Court applied 
thè constitutional standards of Henry v. United States , supra, to find that 
probable caute existed for an arrest. This analysis was applied in 
judging thè good faith and probable cause defense under Pierson . 

In Richardson v. Snow . 340 F. Supp. 1261 (D. Md. 1972), thè 
Court reached thè issue with which we are concerned only indirectly. 

Plaintiff had filed a motion to compel thè identity of an informant who had 
given Information to one police officer who had passed it on to defendant 
police officer. The Court held that disclosure was not necessary because 
thè only issue was thè reasonableness of thè defendant officer*s bclief 
that he had probabl 


e cause, not whether there actually was probable cause 





Court citcd this Court's opinion in Bivens for this proposition. 
However, thè result in this case does not necessarily follow from thè 
Bivens opinion, which does not say that probable cause is irrelevant in 
a §1983 action. Indeed, even under Bivens . probable cause is stili of 
cruciai relevance as to whether thè plaintiff can make out a case of illegal 
search, without regard to whether thè officer might bave a reasonable- 
ncss defense. The Richardson opinion is not wcll reasoned, and it may 
well be that thè reai reason for thè decision might be found in thè 
court s reluctance to order divulged thè name of an informant, rather 
than in an analysis of thè good faith and probable cause defense. 

In Lykken v. Vavreck. 366 F.Supp. 585 (D. Minn. 1973), thè 
Court stated that a reasonable good faith belief in thè existence of 
probable cause would be a defense, even if probable cause were not 
present, citing this Court's opinion in Bivens . Ilowevcr, thè Court there 
did not reach thè issue of probable cause, since it found a lack of good 
faith on thè part of thè police, who had broken up a peaceful meeting 
for thè ohvious purpose of politicai harassment. Thus thè Court's 
statemcnts conccrning thè reasonable bclicf defense were dieta. 

A revicw of thè above cases indicates that there is no clear 
line of authorily in thè decisions with regard to thè issue in this case. 
However, it is clear that thè operating assumption of most courts is 
that constilutional probable cause is required. Only Hill v. Rowland . 

BURra. squarely holds that reasonable belief in probable cause is sufficient 
in a case where that was thè specific point in issue and where thè rcso- 
lution of that issue made a diffcrcnce in thè result. The dictum of this 
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Court in Bivens, however, has caused some confusion in other cases 
where thè point was not squarely in issue. For thè reasons stateci in 
this brief, appellant submits that this Court should reconsider its 
opinion in Bivens , and restore thè constitutional principles of probable 
cause to thè position of clear prominence which thè Fourth Amendment 
requires. 

G« The Court's Charge To The Jury Incorporated A Determination 
Of "Reasonableness" Which Was Unnecessary And Which W as 
Not Only Confusing To The Jury, But Prejudicial To The ^intiff . 

The Court charged thè jury that if they fovind that thè search of 

thè plaintiff's home was unreasonable and thè plaintiff's constitutional 

rights had been violated, they thcn could consider thè defenses available 

to thè officers. The Court instructed thè jury; 

As I mentioned, they have a defense if two things are so. 

If they believed in good faith that their conduci was lawful, 
and if that belief in thè validity of their entry, if they had 
such a belief, was a reasonable belief. The first question, 
thè good faith part of that is subjective as to either officer 
you are considering at thè time. The question is; did he 
believe in his own mind that his conduci was lawful? The 
second part of thè defense test is subjective--excuse me-- 
is objective. Let me go over that again. The first part 
is subjective; it is whether thè officer in his own mind 
had a good faith belief in thè reasonableness of what he 
was going (sic); but thè second question is objective, it's 
if he believed his conduci was lawful, was this a reason¬ 
able belief under all thè circumstances? That is, was it 
a reasonable belief in thè validity of thè search to find thè 
persona to be arrested? (A. 53) 

The Court's charge thus involved a three-pronged question. First, 
was thè search reasonable? Second, did thè officers have good faith? 
Third, was thè officers' good faith reasonable? The Court construed 
thè "good faith and probable cause" test consistent with its reading of 
this Court's decision in Bivens. Namely, thè Court did not hold that thè 
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officers had to establish thè existence of probable cause in a constitu- 
tional sense, but only that they had a reasonable good faith belief that 
their action was lawful, 

The Court adopted thè same three-pronged inquiry with regard 
to thè manner in which thè search was conducted. First, was thè method 
of entry reasonable? Second, did thè officers bave good faith? Third, 
was thè officers' belief that thè manner of their entry was lawful, a 
reasonable belief? (A. 56-56) 

It may easily be seen that this type of charge in reality gives 
thè officers a doublé chance to make out their defunse. If they cannot 
convince thè jury that thè entry was on thè basis of probable cause and 
fell under one of thè exceptions to thè warrant requirement, and that thè 
manner of entry was reasonable under constitutional standards, they can 
try to persuade thè jurors that it was reasonable for them to think that 
these standards had been met. The flaw ip this "doublé defense" is that 
thè constitutional standards are in thè first place based on reasonablcncss. 
The probable cause determination is in essence a question of whether a 
reasonably prudent man would bave had reasonably trustworthy information to 
warrant a belief that thè persons sought were on thè premises. Mr. 

Justice Clark, sitting by designalion, in United States v. Brown^ 467 
F, 2d 419* 424 (1972), stated that probable cause is "essentially a concept 
of reasonableness. " The question of thè legality of proceeding without a 
warrant involves thè question of whether such exigent circumstances wero 
prescnt as to reasonably compel thè conclusion that immediate action 
was required. The manner of entry question involves a determination 


0 
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of whether it was reasonable under thè facts of thè case for thè officers 
not to give notice of their authority or not to wait a longer time for 
Bomeone to open thè door. 

That these standards of reasonableness are already taken into 
accotint in thè constitutional standards makes it unnecessary to give thè 
officers an additional reasonableness protection. It also confuses thè 
issues for thè jury. This was noted by thè Court in its charge: 

I know it's a bit confusing because thè word 'reasonable' 

Comes up in different contexts. When you are trying to 
determine whether thè plaintiff's right was violated, you have 
to determine thè reasonableness of a warrantless entry at 
nighttime. Then if you find that thè search was unreasonable, 
according to thè Constitution, then you have to consider 
whether it was reasonable for thè officers to believe that thè 
search was reasonable. (A. 54) 

This attempi to relieve thè confusion does not answer thè question of just 
what factors thè jury is supposed to consider in determining whether "it 
.was reasonable for thè officers to believe thè search was reasonable." 

Indeed, nowhere in thè charge is that question answered, nor was it 
answered in this Court's opinion in Bivens . 

Would it be relevant, for example, for thè officers to introduce 
evidence (they did not, in this case) of their training in constitutional law, 
or of weekly seminars on thè latest court decisions, to show that they 
tried to follow thè law and that théir mistakes were such as thè jurors 
or reasonable men might have made as well? Would it be relevant to 
introduce evidence (none was, in this case) of court decisions themselves 
to show thè reasoning of thè officers in coming to their conclusion that 
their actions fell within thè ambit of proper police procedure as held in 
thè decisione. If such evidence were relevant, thè Court would necessarily 







38 


bave to charge thè jury on thè various factors which reasonable men 
might take into account in reading and applying thè court decisions or thè 
content of thè seminars, and on what standards to use to determine 
whether any errors by thè officers were "reasonable." Appellant submits 
that it is this approach which would lead to thè "thicket" of legai argu- 
ments that Bivens sought to avoid. 456 F.2d at 1348, 

Appellant submits that thè simple answer is that this whole 
inquiry is unnecessary and confusing. It simply opens thè door to thè 
jurors to rcly on their own prejudices and emotions in determining 
whether thè officers reasonably belicved that an unreasonable search 
was reasonable. A charge such as that given in this case merely im- 
presses on thè jury that thè officers are not really hcld to constitutional 
standards, but that they bave an "out" if thè jurors conclude that 
according to some vindefincd criteria thè officers' mistakes were "reason- 
able’'ones. It has been noted that jurors are loath to find against officers 
in police misconduct cases in any event. Oaks, Studying thè Exclusionary 
Rule in Search and Seizure, 37 U. Chi. L. Rev . 655, 673 (1970). 
Amsterdam, supra , at 360. Chief Justice Burger has stated, "There is 
some validity to thè claims that juries will not return verdiets against 
individuai officers except in those vmusual cases where thè violation has 
been flagrant or where thè error has been complete, as in thè arrest 
of thè wrong person or thè search of thè wrong house. ... Jurors may 
well refuse to pcnalize a person they believc to be a 'criminal' and 

probably will not punish an officer for honcst errors of judgment. " 

I 
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(dissenting opinion). In thè light of thè disinclination of jurors to find 
for plaintiffs in §1983 damage actions in any event, to provide them with 
an additional escape from liability for thè officers such as thè "reason- 
ableness" standard herein discussed is to increase thè danger that 
citizens' constitutional rights cannot be protected by damage actions. 

This must not be allowed by a legai System committed to a vigorous 
defense of Fourth Amendment rights. 

n. THE EFFECT OF THE CHARGE OF THE COURT BELOW WAS TO 
REMOVE THE ISSUE OF PROBABLE CAUSE FROM THE CASE 
ALTOGETHER, IN VIOLATION OF THE PLAINTIFF'S CONSTITU- 
TIONAL RIGHTS. 

The charge to thè jury by thè District Court posed a two-part 
inquiry. The first question was whether thè plaintiffs constitutional 
rights were denied, and thè second was whether ^he officers had a 
defense for their actions. With regard to thè first question as it applicd 
to entry into plaintiffs home itself, thè Court charged: 

The plaintiff has a constitutional right to be secure 
in her home against unreasonable searches. So if there 
was an unreasonable search of her home, she was denied 
a right secured by thè Constitution. (A. 49) 

Whether thè plaintiffs constitutional right was violated 
depends upon whether thè decision to enter her house to make 
that arresi of thè Jones brothers without a warrant was a 
reasonable decision under all thè circumstances. (A. 50) 

The Court explained thè reasons why a warrant is usually required for 

a search, and then continued: 

...but in some limited circumstances a search is reasonable 
within thè meaning of thè Fourth Amendment, even if made 
without a warrant. But bear in mind that searches without 
warrants are thè exception and can only be justified by special 
circumstances, what thè law sometimes calls exigent circum- 
Btances, circumstances that make it reasonable to act promptly 
to enter a home to make an arresi and to make that entry 
without a warrant. (A. 51-52) 
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Following that statement, thè Court set out thè factors which bear on 

thè reasonableness of an entry into a home without a warrant: 

They are, in this case, whether thè officers had a sufficient 
basis for believing that thè Jones brothers were then at 671 
Winchester Street, plaintiff McEachern's apartment; whether 
there was time to get a search warrant; whether taking thè 
time to get a warrant created an xinacceptable risk that thè 
Jones brothers might leave and take thè heroin with them; 
whether it was reasonable to station one officer at thè apart¬ 
ment while thè other went to get a warrant; whether thè 
crime thè officers believed thè Jones brothers had committed 
was serious enough to justify prompt action to find and arrest 
them; and whether thè time of night was such that special care 
should be taken to be sure thè officers had thè right apart¬ 
ment before entering. In short, all of thè circumstances 
that you find to have existed at thè time thè officers decided 
to enter thè apartment may be considered in deciding whether 
that dccision to cntcr without a warrant was a reasonable one . 

If you conclude it was reasonable to enter thè apartment 
without a warrant, then there was no violation of plaintiff s 
constitutional right; but if you find that it was unreasonable 
to enter without a search warrant, then her constitutional 
right was violated. (Emphasis supplied) (A. 52) 

The Court further charged thè jury that if they found thè search was 

"reasonable," "then that's thè end of thè case as far as thè dccision to 

enter is concerned. " (A. 53) 

It is clear from thè Court's charge that thè jury might have found 
for thè defendants on thè basis of a conclusion that thè search was 
"reasonable" in light of thè various factors spcllcd out by thè Court. In 
that event, thè jury would not have rcached thè good faith and reasonable 
belief defense, for they would have rcached "thè end of thè case. " 

The Court did not use thè phrase "probable cause" in instructing 
thè jury on thè constitutionality of a warrantless entry. The charge on 
this point was mercly v/hether there was a "sufficient basis" for believing 
thè Jones brothers were on thè premises. What would conslitute a 


"sufficient basis" 


was loft cntirely up to thè jury. With regard to this 







particular point, thè jury was not instructed that they had to find thè 
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existence of "facts and circumstances" within thè officers' knowledge 
and "of which they had reasonably trustworthy Information sufficient in 
themselves to warrant a man of reasonable caution in thè belief that" 
thè Jones brothers were on thè premises. See, Brinegar v. United States . 
supra , at 175-176. The jury was not told that thè "sufficient basis" had to 
be enough to create a reasonable belief in a reasonable man that thè 


Jones brothers were on thè premises. 

The absence of any explanation of probable cause standards, or, 

V 

for that matter, of thè reasonable man torts standard, left thè jury free 
to use their own subjective judgment about what constituted a "sufficient 
basis" for thè officers' belief in thè Jones brothers' presence. Thus thè 
jury might bave found thè existence of such a sufficient basis without 
regard to either thè existence of probable cause in a constitutional sense, 
or thè existence of a reasonable belief in a torts sense. The jury might 
well bave reachcd "thè end of thè case" on thè basis of their wholly 
subjective judgment that there was a "sufficient basis" for thè search. 

In this respect, thè charge to thè jury was clearly defective. 

Moreover, thè jury might bave found for thè defendants without 
finding probable cause for thè search, or reasonable belief, or sufficient 
basis. This is so because "sufficient basis" to believe thè Jones brothers 
were on thè premises was only one of many factors which thè Court 


allowed thè jury to consider in determining that thè search was "reason 
able". Even assuming that "sufficient basis" is synonomous with 


"probable cause" thè Court listed s 


ix separate factors hearing on thè 
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reasonableness of thè search, of which that was only one. The uncler- 
lined portion of thè excerpted charge above makes it clear that thè jury 
might have found an abscnce of a "sufficient basis" to believe in thè 
presence of thè fugitives, but decided that because thè crime for which 
they were sought was serious and there was alikelihood that they might 
escape, thè search was "reasonable. ” The jury might in fact have been 
encouraged to come lo this conclusion on thè basis of thè Court's earlier 
statement that a warrantless search may be justified "by special circum- 
stances, what thè law somctimes calls exigent circumstances. " (A. 51) 

The Court's charge clearly holds out thè possibility that a 
warrantless search may be justified by exigent circumstances, even in 
thè absence of probable cause. That is not thè law, and thè Supreme 
Court has repeatedly held to thè contrary. Exigent circumstances may 
justify in exceptional situations a decision by thè officer rather than thè 
magistrate that-probable causo exists, but "In enforcing thè Fourth Amend- 
ment's prohibition against unreasonable searches and scizures, thè Court 
has insisted upon probable cause as a minimum requirement for a reason- 
able search permitted by thè Constitution. " Chambcrs v. Maronev . 399 
U.S. 42, 51 (1970). 

This precise issue was presentod to thè Third Circuit Court of 
Appeals in Fisher v. Volz, _supra . In a §1983 damage action, plaintiff 
Bass sued on thè basis of an iliogai search of her apartment by police 
officers looking for a bank robbery suspect. The Court's charge to thè 
jury listed eleven factors to consider in determining thè validity of thè 
search, of which probable cause and "strong reason to believe" in thè 
presence of thè fugitives were only two. Other factors went to thè question 
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of whether exigent circumstances were present. 

Ab in thè instant case, "The charge clearly permitted thè jury 

to return a verdict against plaintiff Bass if it found that thè existence of 

some of thè factors enumerated by thè trial court created 'exigent 

circumstances' which justified thè entry into her apartment, even though 

there might not have been probable cause to enter. " ^ , at 338. On 

that basis, thè Court reversed, holding: 

Even if exigent circumstances exist, police officers without 
a valid search warrant may not constitutionally enter thè 
home of a private individuai to search for another person, 
though he be named in a valid arresi warrant in their pos- 
session, absent probable cause to believe that thè named 
suspect is present within at thè time. ^ , at 338. 

The Court explained thè policy behind this rule as follows: 

A warrant for thè arresi of a suspect may indicale that Uie 
police officer has probable cause to believe thè suspect 
committed a crime; it affords no basis to believe that thè 
suspect is in some stranger's home. Permitting reliance 
by thè officer solely on exigent circumstances offers too 
many opportunities for abuse, provides little comfort to 
a Citizen peacefully in his home, and affords insufficient 
protection against invasions of his privacy. A requircment 
that thè officer must also have probable cause to believe 
that thè suspect is in thè dwelling will not unduly restrict 
thè effectiveness of police action but will reduce thè obvious 
risks of abuse. It offers police considerable latitude but 
also requires a nccessary amount of restraint. It should 
enable thè police to act reasonably but not oppret.sivcly, 
promptly but not recklessly, lawfully but not offensively. 

I^. , at 341. 

This decision of thè Third Circuit was based in pari on its reccnt dccision 
United States v. Rubin, 474 F. 2d 262 (1973), which also held that 
probable cause is an indispensablc elemcnt for a warrantless search of 
a dwelling. 

That probable cause is required to search without a warrant was 
also decided by thè Fourth Circuit in Lankford v. Gelston. 364 F. 2d 197 
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(1966) and by thè District of Columbia Circuit in United States v. Brown , 
supra, in an opinion by Mr. Justice Clark, sitting by designation. In 
United States v. McKinney, 379 F. 2d 259 (1967), thè Sixth Circuit held 
that thè police could execute an arrest warrant on thè premises of a 
third party without a search warrant if they "reasonably believed" that 
thè suspect was on thè premises. The Court defined "reasonable belief" 
as equivalent to "probable cause" and made its analysis in thè light of 
McCray v. State of Illinois , 386 U. S, 300 (1967). 

In none of thè Supreme Court cases creating exceptions to thè 
warrant requirement in cases involving exigent circumstances has thè 
Court abandoned thè requirement of probable cause. In Warden v. Hayden . 
387 U.S. 294 (1966), for example, thè Court cnunciated thè "hot pursuit" 
doctrinc, holding that a warrantless search of a home by officers in 
"hot pursuit" of a fleeing armed robbery suspcct was not in violation of 
thè Fourth Amendment warrant requirement. In that case it was abun- 
dantly clear that thè officers had probable cause to search, and thè 
search was allowed due to thè exigent circumstances of thè situation. 

The case of Dorman v. United States . 140 U. S.App. D. C. 313, 

435 F. 2d 385 (1970), does not compel a conclusion that exigent circum¬ 
stances may justify a warrantless entry of a home to search for a 
fugitive absent probable cause. Dorman was found not to be controlling 
Fisher V. Volz , supra , and was distinguished on its faets. For thè 
same reasons thè case may bc distinguished bere, principally that in 
jD orman thè police went to thè home of thè suspect himself, and did not 
search thè home of a third party without a warrant and without probable 




cause. Even though thè Dorman Court did not hold that probable cause 
that thè suspect was on thè premises was an independent requirement, 
thè Court did state: "There was no special knowledge that he was at 
home, but concepts of probable cause and reasonableness prima facie 
justify looking for a man at home after 10 p.m." 435 F. 2d at 393. 

Whether this relaxed standard of probable cause would apply to a search 
of a third-party's home was not confronted by thè Court in Dorman . and 
therefore thè decision is not determinative of thè issues raised bere. 

Even before thè issue of thè officers' defense to an unconstitu- 
tional search might be reached by thè jury, thè Court's charge in this 
case allowed a verdict for thè defendants if thè search was "reasonable, " 
as based on exigent circumstances, even though it may bave been without 
probable cause. Appellint asks this Court to follow thè decision of thè 
Third Circuit in Fisher v. Volz. supra , and hold that such a charge is 
defective in that probable cause is an independent requirement of a 
warrantless search. notwithstanding thè existence of exigent circumstances. 

Appellant submits that constitutional probable cause is a base 
line requirement for a search of a citizen's home, and that this require¬ 
ment may not be by-passed by a police officer defendant in a civil action, 
whether by justifying thè search on thè basis of "exigent circumstances, " 
or by affording thè officer a defense which does not incorporate constitu¬ 
tional standards. The Court's charge in thè present case did both, and 
was therefore constitutionally defective on both grounds. 
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IH. CONCLUSION 

For thè foregoing reasons, thè charge to thè jury by thè Court 
below was defective in thè light of constitutional principles, and thè 
decision of thè District Court should be reversed and thè case remanded 
for a new trial, in which thè jury should be charged that in order to 
establish a defense, thè officers must prove that they had probable cause 
for thè search, as defined under appropriate constitutional standards. 

Respectfully submitted. 


MICIHVEL AVERY 
Attorney for Appellant 








